behalf of Jenkins v. Hecla-Day Mines Cororation, 6 FMSHRC 1842
(1984).  The operator may rebut the prima facie case by show-
ing either that no protected activity occurred or that the
adverse action was in no way motivated by protected activity.
If an operator cannot rebut the prima facie case in this
matter it may nevertheless affirmatively defend by proving
that (1) it was also motivated by the miner!s unprotected
activities alone.  The operator bears the burden of proof with
regard to the affirmative defense.  Harp v. Magma Copper
Company, 4 FMSHRC 1935 (1982).  The ultimate burden of persua-
sion does not shift from the Complainant.  Robinette, supra.
See also Boich v. FMSHRC, 719 F.2d 194 (6th Cir. 1983); and
Donovan v. Stafford Construction Company, No. 83-1566, D.C.
Cir. (April 20, 1984) (specifically-approving the Commission's
Pasula-Robinette test).  See also NLRB v. Transportation
Management Corporation, _____ U.S. ___, 76 L.Ed.2d 667 (1983).

Section 105(c)(l) of the Mine Act provides in pertinent
part as follows:

No person shall discharge or in any man-
ner discriminate against or cause to be dis-
charged or cause discrimination against or
otherwise interfere with the exercise of the
statutory rights of any miner, representative
of miners or applicant for employment in any
coal or other mine subject to this Act * * *
because such miner, representative of miners
or applicant for employment is the subject of
medical evaluations and potential transfer
under a standard published pursuant to section
101 * * *.  (Emphasis added.)

Section 101(a)(7), of the Mine Act provides in pertinent
part as follows:

* * * [W]here appropriate, any such mandatory
standards shall prescribe the type and fre-
quency of medical examinations or other tests
which shall be made available, by the operator
at his cost, to miners exposed to such hazards
in order to most effectively determine whether
the health of such miners is adversely
affected by such exposure. Where appropriate,
the mandatory standard shall provide that
where a determination is made that a miner may
suffer material impairment of health or func-
tional capacity by reason of exposure to the
hazard covered by such mandatory standard,
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